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LEO SIMMOKS VS. DISTRICT OP COLUMBIA. 


Date. 


Certificate of Municipal Cov/rt on Appeal, 

Filed February 18, 1919. 

In the Supreine Court of the District of Columbia. 

At Law. 

No. 62158. 

Leo Simmons, Plaintiff, 
vs. 

District of Columbia, Defendant. 

Proceedings. 

Plaintiff^s attorney—J. Ridout. 

Defendant’s attorneys—C. H. Syme and R. L. Williams. 


1916. 

Jan. 26th. 

a u 

“ 27th. 

Feb. 10th. 
21st. 
23rd. 
24th. 
March 2nd. 
14th. 
24th. 


U 

H 

ii 


a 


a 


St^ement filed Summons and copy issued returnable 
Peb. 10—2 P. M. 

Summons returned ^^summoned as within directed etc 
Continued by defendant to Feb. 21—2 PM 

“ " 23—2P.’m.‘ 

« « 24—2 P.M. 

plaintiff to March 2—2 P.M. 
defendant “ '' 14—2 P.M. 

“ 24—2 P.M. 

No appearance. Continued.on call. 


ii 

ii 


ii 


ii 


ii 

ii 


ii 


1917. 

July 13th. 
18th. 
24th. 

ii 


ii 

ii 

ii 

ii 

ii 


ii 

ii 


Notice of trial filed. Set for July 18—2 P. M. 
Continued by defendant to July 24—2 P. M. 

Trial—ex parte. 

Judgment on affidavit for plaintiff for $250.00 with in¬ 
terest on $50.00 from Dec. 14, 1915 and on $200 00 
from Jan. 12, 1916 and costs. 


July 25th. 


ii 

ii 


ii 


Aug. 

Sept. 


27th. 

ii 

ii 

7th. 

27th. 


^ judgment filed. Set for July 27—10 

Amended affidavit filed. 

Motion argued and new trial granted. Set for Aug. 

7 - 7-2 P. M. Stipulation filed. ^ 

Continued by defendant on two days’ call 
Case set for Sept. 27—2 P. M. per order filed 




LEO SIMMONS VS. DISTRICT OF COLUMBIA. 


3 


Date. 

1919. 


Proceedings. 


Jan. 

a 


Feb. 


30th. Trial—witnesses sworn. 

f« »..00 .i,h 

ith' defendant filed to send up record on annoal 

■ a>urt^ 

tor^y.^ defendant’s at- 

EntriS Md orlu Ve^pr^etirn^lb^ l^foirthr£id‘'c‘**rt^^®* 

ruaty^A.'^p!’day of Feb- 
Costs paid by Plaintiff, $2.60. 

Costs paid by Defendant, $—. 

BLANCHE NEFF, 

Clerk. 


O 

O 


Agreed Statement of Facta. 

Filed November 10, 1921. 

theUySofiri^^fo S: * 

1 That Fifty ^nZ ')s50 Oft w as follows: 

?£L”*i»Sl'sa= 

allfys'*(!ir*the‘^sou7h^and wlTof^h“ premises and the 

ownem of the pr7pU fnd «e it l>y *« 

which the buildhig fs to be eittoH k“.® “ *« lo‘ «“ 

dred and twenty-sfx fe^. “ saiue about one hun- 

fere or br^k in^’thTpav^ent o^™i<?'*l?’ authority-to inter- 

excepting for the p^ZThlli^ * any way 

a‘£il^!SaSB!S 

tion or contingency intended to cover any such condi- 

h.»; U.. p,™. 
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owner to the office of ffie Building Inspector and request made for 

.‘hey were i^ued, an additional sum 

iLlsTtwim excliwive of the Two Hundred and Fifty 

^llaxs ($2o0) clmmed, was charged and paid, being Two Dollara 
for each wing of the building, that being the regular ferrnit chw^ 
which has been the custom of the District of (lilum^ia for a M^t 
m^^ years, namely, to charge Two Dollars for each building periSt 

5. That the charge of Two Hundred Dollars as a buildine fee was 
t?^ Ihstact of Columbia under the assumption that® aid Dis¬ 

trict has the right to charge this amount at the rate of one quarter ner 
cent per foot of the building. That it is claimed by theTSnl 

DeoMtofnt submitted to the Building 

partment. That the plaintiff in this case and owner of the build¬ 
ing, made no requ^t whatever for any examination of his plans and 

than the ordinary examination to ascertain that 
idfed wUh!® District of Columbia had been com- 

^®gulations also require for construction of 
the class of building, that a superintendent familiar with firenroof 

01 tne owner, that the outside inspection of the builldino* as it nro- 
^^es IS in such oases p in any class of building, and £ ha^ been 

*’'**mted'^In'^ 1914^ 

5 7. That the plaintiff, the owner of said building, made no 

. ‘■equest whatever to the District of Columbia for it®to furnish 

mechanics employed in the construction of said building- 
that the said sum of Two Hundred and Fifty Dollars was Zd im 
voluntarily and under protest by the said plaintiff', as such^owner 

Sue^pwmifto^him*‘ Buildings refused to 

issue a permit to him until said sum was paid, contending that hp 

STSS “bt ” *■’' ““ J th. Bi. 

8 . If the Court finds that the District of Columbia to whom said 

drS Mlaw'^o^r ’^“hout authority to charge said fee of Two Hun- 
dred Hollare, or to require a deposit of Fifty Dollars, as the case mav 

bMhen judgnient shall go for the plaintiff; that is to say tharif^he 
^id Commissioners of the District of Columbia had n7autWv in 
law to charge the f^ of Two Hundred Dollars and had a S to re 
quire the dejwsit of Fifty Dollars, judgment shall be entered for the 

?rfef haino authority reWge either 

the fee of TVo Hundred Dollars or the deposit of Fifty Dollara indcr 
ment shall be entered for the sum of Two Hundred and Fifty^fi' 

It IS agr^ by the parties hereto that the deposit of Mftv Mwi 

KdX &E‘r&r 

g™- to p~«d ,.0. th. .„k botow ,h, g.a"si’s 
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6 10. In addition to said charges, the plaintiff paid to the 

Surveyor of the District of Columbia, the sum of Eighteen 

wh property and locating the lines on 

men the lot abuts the public property, and afterwards paid for what 

IS known as a re^uney fee to the District of Columbia for surveying 
OTd locating the foundation walls of the building in order that the 

building was within the 
hn^ of the plaintiff s property, but no part of said sum of Eighteen 
Dollars is included in the amount claimed. ® 

F. H. STEPHENS, 

BOBT. L. WILLIAMS, 
Attorneys for the District of Columbia. 
LEO SIMMONS, 

In P. P. 

Memorandum. 

“d verdict for plaintiff for 

Motion for New Trial and in Arrest of Judgment. 

Filed November 15,1921. 


Comes now the defendant, the District of Columbia, and bv its 
counsel moves the Court to grant a new trial in the above entitled 

cause and to arrest the entry of judgment therein for the following 
reasons: ® 

1. It will appear by reference to the agreed statement of facts 
herein that the special verdict rendered in the amount of Two 

Dollars is made up of two items, one 
of I^fty ($o0) Dollars, concerning which there is no con- 
tention, and one of 1 wo Hundred ($200) Dollars, which said amount 
should not bo recovered by the plaintiff for the reason that the said 
sum IS a charge made by the Building Inspector of the District of Co- 
lumbia under and pursuant to an order of the Commissioners of the 
District of Columbia dated July 6th, 1909, which said order was made 
and passed pursuant to the authority granted the Commissioners bv 
Act of angre^ approved March 3rd, 1909, (Building Regulations 
page 41) which said order of the Commissioners and Act of Congress 
y ere in enect at the time of the charges made herein by the Building 
Inspector for permit issued to the plaintiff herein; and which said 

order and i^t of Congress are still in effect and constitute a law of the 
District of Columbia. 

2 . For the reason that the sum of Two Hundred ($200) Dollars 
of verdict of Two Hundred Fifty ($250) Dollars, was a charge 
made by the Inspector of Buildings of the District of Columbia in 
direct accord with and pursuant to a law of the District of Columbia 
6. t or the reason that the special verdict of Two Hundred Fifty 
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iSnSJiTofaw!" Two Hundred ($200) Dol- 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Defendant. 

To Leo Simmons and Roger J. Whiteford, Esquires: 

* ^ ‘he above motions to the at- 

tention of the Court on Friday, November 18th 1021 «f 

o clock a. m., or as soon thereafter as counsel m^ be heard 

F. H. STEPHENS, 

Robt. l. williams. 

Attorneys for Defendant. 

NoSer°19?l^ ® this 15th day of 

ROGER J. WHITEFORD. 

Opinion of Justice Hoehling. 

Filed August 2, 1922. 


to sjthi 

tain a^Sm^r house w^’^^qSd S“ob&‘'b’ 
normal and usualTeVrtS w^ S 2 

Sir7he”d‘‘^’ Plainti^to w $*204 

and that both of ^d sums were pmd by the plaintiff not volunS 
out against his will and under pixitest. ^ 

ereafter, the case came on for triaJ, and resulted in iiuhr 

«las tlf“’•/T •' 'iS 

ant appealed to this Court ' ^ thereupon, the defend- 

icuohmg th. ssVdSSrcr' 

in any way; that the alley on th^ eas/of hnu7 ‘"'Proved 

lot oAwhich the building is to be erected abuts Sh^SU^fm 
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feet j that l^e plaintiff, owner of the said house, h£^ no authority to 
interfere with or break into the pavement of said alley, or to use it in 
any way except for the purpose of hauling building material over the 
same, without a special permit being issued therefor by the District, 
on application and deposit made; and that the permits issued in this 

cpe did not and were not intended to cover any such condition or con¬ 
tingency. 

(6) That the sum of $200, of the amount of the claim, was re¬ 
quired to be paid by the District as a fee for the issuance of the permit 
to build such house; that the plans for said building were submitted 
by the owner to the office of the Building Inspector, and request made 
for a permit to build and that, when issued, an additional sum of $4, 
exclusive of the $250, supra, was charged and paid, being $2 for 
each wing of the building, that being the regular permit charge which 
has been the custom in this District for a great many years, namely, 
to charge $2 for each building permit issued. ^ 

(c) That the charge of $200 as a building fee was made by defend¬ 
ant under the assumption that it has the right to make such charge 
at the rate of one-quarter per cent per foot of the building; that it is 
claimed by defendant that this fee is for examination of the plans 
submitted to the Building Department; that the plaintiff, owner of 
the building, made no request whatever for any examination of his 
plans, and none was^ inade, other than the ordinary examination to 
ascertain that the building regulations of this District had been com¬ 
plied with. 

{d) That the building regulations also require, for the con- 
10 struction of the class of building, that a superintendent 
familiar with fireproof construction shall be kept constantly 
on the premis^ at the expense of the owner; that the outside inspec¬ 
tion of the building, as it progresses, is, in such cases, as in any dass 
of building, and as has been the custom prior to the' time when the 
fee system or charge was inaugurated in 1914; that plaintiff, owner 
of the building, made no request whatever to the District for it to fur¬ 
nish any inspector, this because of the fact that he had his owm engi¬ 
neers and skilled mechanics employed in the construction of the 
building. 

(e) That the above sums of $250 were paid by plaintiff involun¬ 
tarily and under protest, and because of the fact that the Inspector of 
Buildings refused to issue a permit to plaintiff until such sums were 
paid, intending that he w^ required so to do by regulation of the 
Commissioners of this District. 

(/) That the claim made herein is not for any intermediate per¬ 
mits to erect sheds for building material or for permit to proceed with 
the work before the general permit was issued. 

{g) In addition to the above charges, plaintiff paid to the Sur¬ 
veyor of this District the sum of $18 for surveying his property and 
locating the lines upon which the lot abuts the public property; and, 
afterwards, paid what is knowm as a resurvey fee to the District for 
surveying and locating the foundation walls of the building in order 
that the Building Inspector might know that the building was within 
the lines of plaintiff’s property; but no part of said sum of $18 is in¬ 
cluded in the amount claimed herein. 
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Vnder the above agreed facts, it was stipulated by said counsel that 
f the Court should find that the District of Columby was Sut an! 
thonty to charge smd fw of $200, or to require the deposit of $50 na 
the c^e may be, then judgment shall be for the plaimiff that is to 

shah be en^emd fof the'u A $2T‘[nrh 

lor sum <)t $2o0. It was further agreed that the deposit of 

n £;.isj'±.'rSi‘i5r "■* 

for trial befo^trc^nli'’ on November 10, 1921, the cause came on 
the c“urt the iuil^o^tif with a jury, and, under direction of 

fm-or of the pla ntiff m the sum of $250, subjert to the^pinS tl^^ 

veniber^lsTm heremafter stated. Unl^r date. No- 

, * . ^d6fendant filed motion for a new trial anH in 

grounds therefor, the following: 

hat the verdict of $250 is made up of two items one of S>50 pnn 

K* makes no contention, and the other of $200* 

which defendant insists should not be recovered, for the r^n tC’ 

nnl i® ^ '^y Building Inspector of this District 

jSv T”)! Cfen>missionem therwf S 

which said order was made and passed pursuant thp 
authority granted said Commissioners bv an Z of^ t^n^ic ^ 
proved M^cli 3, 1909, which said orlr^ofThe CoLSoSan^d 
^id act of Congress were in effect at the time of t“e cCZ maHc 

Sam itillTifn ifficf ‘T P®™‘‘ i®«ed to plaintiff! 

ana are stili ^ m effect and constitute a law of this Distrint • thoi 

charge of $200 so made by said Inspector of CldiS w^’iTd rt! 

accord with and pursuant to a law here in force; andfhat thSrdi^t 

afor^aid to the extent of said $200, is contrary to iL 

proWdS^'''’ (20 Stat. 131,) thus 

12 “That the Commissioners of the District of Columbia be 
force *** * directed to make and en- 

Ihymay d« J.d’Sbf.""'''"' ■>““ “ 

cLaU >?' regulations made as above provided 

if SSd by'^ITg'rS' Columbia ^ 

folfows?' ** "-a® P«>vided, as 

“The Commissioners of the District of Columbia are herehv 

dirwted, from time to time, to prescribe a schedule of 

S TkTk certificates, and^transcripts of records 

the ere^don 'alt"erat; *he District of ^lumbia, for 

tne erection, alteration, repair, or removal of buildings and their in 

pemitTfl'r'e’ of certain establishments for which 

P e now or hereafter may be required under the building 
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regulations of the District of Columbia, said fees to cover the cost and 
expense of the issuance of said permits and certificates and of the in¬ 
spection of the work done under said permits; said schedule shall be 
pnnt^ and conspicuously displayed in the office of said inspector of 
buildings; said fees shall be paid to the collector of taxes of the Dis¬ 
trict of Cohimbia and shall be deposited by him in the Treasury of 

the United States to the credit of the revenues of the District of Co¬ 
lumbia.’’ 

In pursuance of the above authority, the following schedule of fees 
was directed and prescribed: 

^‘The Commissioners hereby prescribe the following schedule of 
fees for permits, certificates, etc., issued by the Inspector of Build¬ 
ings of the District of Columbia: 

‘'1. No fee will be required for minor repairs described in section 
18 as not requiring permits. 

*‘2. In no case shall the fee for any permit be less than one dollar. 
Permit fees for new buildings, additions, and enlargements 
shall be based upon the specified floor area of the same, and one-quar¬ 
ter cent will be ch^ged per superficial or square foot for each such 
square foot, including cellars and vaults immediately within or ap¬ 
pertaining to the said new building, addition, or enlargement. 

“4. Fees for alterations and repairs, where there is no enlargement, 
shall be; 

13 “One dollar for work costing $100 or less. 

“Two dollars for work costing $100 to $300. 

“Thi-ee dollais for work costing $300 to $600. 

“Four dollais for work costing $600 to $1,000 and four dollars for 
each additional thousand dollars of increased cost. When both ad¬ 
ditions and alterations or repairs are to be made to the same build- 
ing, the fee for the addition shall be figured upon the superficial floor 
area, and the fee for the alteration and repair shall be figured as 
above, and the sum of the two charged for the permit. 

“The application for permit for alterations and repairs shall be 
accompanied by a certified statement of the estimated cost of such 
alterations and repairs. This estimate will cover the cost of all struc¬ 
tural and other changes regulated by the Building Regulations but 
will not include cost of decorations, etc.” 

Section 2 of the Building Regulations prescribes the duties of the 
Inspwtor of Buildings, the same including survey and inspection of 
buildings, and the enforcement of the regulations; also, that he shall 
sign and issue all permits, certificates, and notices under the regula¬ 
tions; that he shall keep blanks for permits, etc.; that he shall re¬ 
quire the intent of the regulations to be observ’ed in all matters affect¬ 
ing structures, etc. 

Section 3 prescribes the duties of Assistant Inspectors of Buildings: 
the latter including the examination of all buildings in course of erec¬ 
tion, alteration, repair, or removal throughout the District of Colum¬ 
bia, and to make daily written reports of their work of inspection. 

Section 5 of the regulations prescribes that the Inspector of Build¬ 
ings and his assistants, when so directed, shall examine all buildings 
in course of erection, iteration, or repair as often as necessary; shall 


^ LEO SIMMONS VS. DISTRICT OF COLUMBIA. 

14 ktion^- 1 wTr”" ‘® accordance with the law and regu- 

lations, that the materials used are up to the standard reouired 

feection 9 authorizes the Inspector of Buildings and his assistent«« 
so far as may be necessary for the performance of their dntiM 
enter any new or unoccupied building or any building uSer con¬ 
struction, repair, alteration, or removal, etc.: and provifes a nenal+v 
for any penon interfering with the performance o?such“uti« ^ 

that when the excavation for a building is’com- 
Ritin?’ huilder shall notify the Inspector of 

foundatfon ” md " ‘‘h the constructiL of thl 

floor1S’Je i„pll'“"‘*'‘" ^hen the first 

S^tion 21 provides that applications for permits shall be maHe in 
writing by the owner, and submitted in person or ^ s gned brtlie 
owner and witnessed by his builder, architect, or autLrizId agent or 

15 fXtbe ete , "and shTsta?: 

yearly and tully the work contemplated to be done and shall Kp 

made upon forms or blanks to be issued for the pur^se bv the Jm 

and^hln*l- dings; that drawings on tracing linen, or mounted blue 

“ enSapLt^/^f^P’^^^^ specifications suffiS 

m enaoie tne Inspector of Buildings to obtain full and comnlpfA in 

formation as to the extent and character of the work to brdoSe shaH 

be presented with the application. The section further prS tha 

lo the^Dl^f application for a permit, or in 

p ans or specifications accompanying and illustrating the 
same, indicate to the Inspector of Buildings that the work fn 
IS not in all respects in accordance with the provisions of the 
S"® Regulations, he shall refuse to issue a pWit untd such Ip 
plications and plans and specifications shall have been made to con 
Hi-" TP®®* i® requirement thereof. W^en ^ an' 

1 specifications conform to the regulations the 

Inspector of Buildings shall issue a permit, and shall filfthe applied! 

drawipffs^/^^ i^^P P'®”® otficial stamp stating tliat the 

drawings to which the same shall have been appfied comnlv with 

plfnit™* regulations. It is further therein provided^t^at -ip 

fitW K P®'’™“ buildings, alterations or additions to ex- 

s, SMS s to-ats:' § “ 

cant etc. ^ ^ additions properly located thereon by the appli^ 

Court has been unable to find any such pmvbion in thrBuildit® 

w 
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Reflations and, aside from the stipulated fact, the Court has not 
"lioSr^ requirement of the Building Regula- 

16 As atove shown, the act of Congress, of June 14, 1878, au- 
thonzed the Commissioners of the District of Columbia to 
enforce such building regulations for said District as they 

T so made to have the same force 

£fl effwt within the District as if enacted by Congress; and that 

“l qito by the further act of Congress, of 

March 3, 1909, which authonzed and directed said Commissioners 

^ a schedule of fees to be paid for per¬ 

mits * * issued by the Inspector of Buildings, said fees to 

cover the cost and expense of the issuance of said permits » ♦ » 

and of the inspwtion of the work done under such permits 
It IS insisted by the plaintiff herein that the act of March 3 1909 
wpra, IS not a building regulation in any sense, but purely a statute 
for the collation or levying of taxes; and based upo^S premTse 
plaintiff further insists that said act is an attempt to delegate an au- 
t^nty to the Commissioners of the District to levy taxes without any 

tha^Tk^ extr^te hereinabove set forth, it is perfectly apparent 
vTal Coramissionem, with exceeding care and S^ttention to detail 
have adopted a ^t of building regulations designed and intended to’ 

ih^^haP r^nably possible to do so, that all buUd- 

erected in such manner as will conform to the standard 
of safety Md to divers other requirements concerning building opera¬ 
tions, which experience h^ developed as proper and necessaiy. ^ 

17 .»the issumce of a building permit is to be deemed a mere 

17 matter of rubber st^p, without other than the merest curson^ 
P pro forma examination, and without further inspection of 
work done under the permit, and without regard to the character of 
the TOntemplated building, e. g., whether it be a garage a ^all 
\A^lling house, a large hotel, a large apartment house a theatre or 
* picture hoi^e, large or small, as the case may be there 

might be some force in the contention of plaintiff that all that the 
Commissioners itiay lawfully exact is the flat sum of $2 for e^ch 
building permit issued. ^ 

Having in mind the vast differences which must necessarilv exist 

of buildings, it is inconceivable that any proper 
schedule of fees for building permits could be devised which d?d not 
take into account the matter mentioned. Indeed, the only fair and 
reasonable way in which to meet the situation p/esent in respect of 
any individual application for a building permit is to tak^into 
count the matter of size of the structure.^ That f^tw hfcoiXk' 
sionere have taken into account, and, in that behalf, ht^^S 
that the flwr area be used as the bagis of the charge, the regulation re- 

a f®® at the rate of on4uarter per cent per 
su^rficial or square foot for each floor, including cellars and vanfta 
^e regard for the public safety, health and comfort both rJZr^ 

whtoh^”h^i*^ building operations shall be conducted alon^lines 
which shall conform to the highest standards established as the^result 
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spector of BuhS ) shSl bS 1 thl rT^f 

?^£ fSSIlHiH s.”«di' 

plaintiff to eoverthe Ifof anTrlp^ of 

to any sidewalk or navAH alloJ that might be made necessary 

item/aa hereinaK^^ed tL^ U n“® *« '^hioh 

between the parties) • and that nlaintiff ^rnnt* oontroversy or dispute 


August 2, 1922. 


A. A. hoehling; 

Justice. 


Supreme Court of the District of Columbia. 

Wednesday, August 2nd, 1922. 

j^T^arg”* '<■ H«.. A. A. H<.hii„g, 
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th ^ ’’y ***® “d l»ave execution 


Memoranda. 


August 14, 1922.- 
August 21, 1922.- 


20 


-App^l noted by plaintiff in open court. 
-Undertaking for costs filed. 


Assignment of Error. 
Filed August 29,1922. 


lasubmits, that in deciding as a matter of 

plaintiff was not entitled to the item of Two Him 


If 5 ?.““ 

t of the jury to be due to him subject to the opinion of the Court. 


ROGER J. WHITEFDRD, 

Attorney for Plaintiff. 


Designation of Record. 
Filed August 29, 1922. 
* ♦ ♦ 


3. Pining of jury. 

fen)aS Judgment filed by de- 

5. Order overruling motion aforesaid. 

D. Meinorandum decision of Court. 

91 o Judgment. 

8. ^ote of appeal by Plaintiff, 
y. Deposit of appeal bond. 

19. Assignment of Error. 

11* This designation of record. 


ROGER J. WHITEFORD, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

H. Beach Clerk of the Supreme Court of the District of 

S?ncL^vf numbered tom 1 to 2? 

a true and correct transcript of the record a<v 
or^ng to directions of counsel herein filed, copy of which is mnifn 
part of this transcript, in cause No. 62168 at Law, whereiri^Tm 
mons IS Plaintiff and District of Columbia is DefenCt ^ 
remains upon the files and of record in said Court. 

8ei“ofZid°Court^ZtL^<^Z“? ""y ‘he 

3rd day of oSer, 1922 ^ Washington, in said District, this 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

E. W. . 

3896“*^T,^.^" Columbia Supreme Court. No. 

0096. Sjmmons, appellant, District of Columbia Court of 

H^^t’cleik^*** Columbia. Filed Oct. 4, 1922. Henry W. 
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3n % fflmtrt of 

OP’ the district of COLUMBIA 

October Term, 1922 . 

No. 3896. 

LEO SIMMONS, Appellant 

v». 

DISTRICT OF COLUMBIA. 


APPELLANT’S BRIEF. 


The appellant desires to say, that because of the small 
amount mvolved he hesitated to bring the case to Thb 
court, but felt constrained to do so, as a matter of principle 
because he feels that the rule that the citizen sLuld^^be 
taxed to maintain a government, municipality or other¬ 
wise, dws not now seem to be thought of, the idea being 
to get all that can be squeezed from the property owner. 

The case originated in the Municipal Court, was filed 

Z P- judgment entered 

for the plaintiff (the appellant) for the full amount of the 

P- 3 )- An appeal was taken 
and the case heard on stipplations of facts, filed November 

p. 3 )- Judgment was entered for the plain¬ 
tiff (the appellant) for the full amount of the claim; on 
motion for new trial, filed November 15, igzt (rec n st 
the court Mr. Justice Hoehling (see opinion, Vec!! p. 
reduced the amount to $50.00 and entered judgment ac¬ 
cordingly To the rulings of the Court or the propositions 
of law, the appellant excepted (rec., p. 13). 

1 Court in ruling upon the propositions of 

law held that the Commissioners of the District of Colum- 
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bia were without authority to demand of the appellant the 
sum of $2TO.oo for issuing a permit, and that while the 
charge made purported to be in accordance with the build- 
ing regulations promulgated under an Act of March 30 

18^ It, the charge, was not under a building regulation 
but the levy of a tax. 

The Court below held that the reasonableness of the 
building regulation being involved, the burden was upon 
the party attacking same to show unreasonableness. 

4.u^f submit that such rule does not apply in this case, 
the demand being a charge, in the nature of a tax, the bur¬ 
den was shifted to the municipality to show authority and 
reasonableness. 

We submit that such a regulation prescribing a charge 
for issuing a permit based upon the superficial area of a 
building, is not a building regulation. 

That such regulation in fi3«ing the amount to be charged 
or the permit had no relation to the construction of the 
building and was in itself nothing more than a levy of a 
tax, which the Commissioners were without authority to do. 

It will be noticed that the Court, Mr. Justice Hoehling, 
in his opinion (rec., p. 10 note) held that nothwithstanding 
the parties had agreed to stated facts he could not find any¬ 
thing to support them (rec., p. lo-ii). We submit this 
was error. 

The Courtj further held (rec., p. 12) that the ,“charge 
made for the building permit is clearly not a tax” and (rec., 
p. 12) “that there is nothing before the Court to indicate 
that the charge made is excessive, unreasonable, or dis¬ 
criminatory.” 

We submit this ruling is erroneous, and place the burden 
upon the appellant to show that a money charge made for 

doing a specific thing, if they did anything, was unrea¬ 
sonable. 

The rule of law seems to be that when there is no agree¬ 
ment between parties, any charge made by one against the 
other, for the performance of any work or services, the 
burden is upon the party, making the charge, to show that 
such charge is reasonable. • . 
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It may be well to quote the Act of Congress under which 
the appellee contends it had the right to charge the sum 
of two hundred ($200.00) dollars for a building permit. 

The Act of March 3, 1909, 35 Stats, p. 689, provides: 

“The Commissioners of the District of Columbia 
are hereby authorized and directed from time to time, 
to prescribe a schedule of fees to be paid for permits, 
certificates and ^amscripts of records, issued by the 
Inspector of Buildings of the District of Columbia, 
said fees to cover the cost and expense of the issu¬ 
ance of said permits and certificates, and of the in¬ 
spection of the work done under such permits, etc.” 

The remainder of the Act is immaterial; it simply relates 
to the other charges and payment of the tax, etc. 

Based upon this statute, five years thereafter, 1914 (see 
par. 6 of agreed statement of facts), said Commissioners 
undertook to put into effect the ordinance which provides 

(See par. 3 , p. 41 , Building Regulations), among many other 
provisions: 

“A fee for permits for buildings based upon floor 
area at one-quarter per cent per superficial or square 
foot for each floor, including cellars and vaults.” 

Par. 4 of the Regulations, sec. 19, provides for a fee of 
one ($1.00) dollar for work costing $100 or less; $2.00 for 
work costing $100 to $300; $3.00 for work costing $300 to 
$600; and $4.00 for work costing $600 to $1,000; and 
$4.00 for each additional thousand of increased cost. (Par 
13. P- 44.) 

It will be here noticed that the Act of Congress provided 
a fee should be charged for the issuance of the permit and 
insepction of the work. The agreed statement of facts 
(par. 4) concedes that the fee was for the issuance of the 
permit to build such house only. There is no provision 
for any inspection of the building, for by paragraph 6 it is 
admitted that said regulations required a superintendent 
(or inspector) to be kept constantly on the premises at the 
expense of the owner. 

In other words the ordinance requires that the owner 
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should furnish the inspector at his own expense, while the 
Act of Congress provides that the same should be chaVged 

".rboi•"« 

The Surveyor of the District of Columbia is also one of 
the servants of the corporation, and in order to get the 

the plaintiff was 

required to have the survey and a resurvey of his property 

w[tho«t*^?v!''* Proceed under the Building Regulations 
without this survey and resurvey; the Municipal Corpora¬ 
tion requires him to have this done, not for his use but for 

rw ’■equires the owner to pay for something 

at he does not need and does not request, an additional 
sum incident to the issuance of the permit. (See par. lo 
of the agreed statement of facts.) 

We submit that the Act of Congress referred to is not a 
for ••egulation in any sense, but purely an ordinance 
for the collection or levying of taxes.^ The Act says: 

“To prescribe a schedule of fees to be paid for per- 
nuts, etc. 




IS not a building regulation, but purely an attempt to dele¬ 
gate an authority to the Municipal Corporation to levy taxes 
without any limit. The Commissioners could well have 

fixed fifty cents per superficial foot, as well as one-quarter 
cent per superficial foot. - ^ 

Is the one-quarter cent charge reasonable ? Investigation 
of the regulation will show it is not, for said regulation 
provides that the superficial area shall also include the 
cellar of a house. Anyone knows there is no inspection 
needed for the cellar of a house, as nothing is done to com- 
plete ,t but to concrete the floor. The ordinance might as 
well require that a fee should be charged for in accord- 
ance^th the cost of the building as does for repairs, and 
thereby levy a tax in plain words, for there is no claim that 

any services whatever were rendered other than the mere 
act of issuing a permit. 

Therefore if the Act of Congress itself is not invalid be¬ 
cause of Its attempt to delegate authority to the Commis- 
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sioners to levy a tax, nevertheless the Building Inspector 

laHnn Congress or the building regu¬ 

lations, m that he charged a fee of $200 for merely issuing 

exoensl'fl*’-^"'* *0 incur additional 

expense for inspection. 

We submit that it is unnecessary to attack the Act of 

n""fL®®®r,'"i neither the Commissioners 

nor the Building Inspector has complied with its require¬ 
ments Furthermore, if this Act had specifically prescrred 
^ese fees the question would be an entirely different one. 
The question is not whether Congress could pass a law 

gate to the Municipl Corporation the power to make such 

an ordinance which must, if valid, have the same effect as 
an Act of Congress. 

In the case of Barnett v. City of Denison, 14s U S n? 
Mr. Justice Brown said: ^ ^ 5 . 


“It is a settled doctrine of this Court that munici- 

™vemm^n®f‘r"®i “'‘1 ‘he state 

government for local purposes, and possess only such 

Lsemfal^L®'’® t^^P^essly given or implied, bLuse 

OTantln ”*?. a® are expressly 

granted, (i Dill. Mun. Corp. Sec. 89.) 

It cannot be claimed that any express authority is given 

‘^^^eribed fee” means a nom^inal 
charge for official duties. This is the ordinary and com- 
mon meaning. 


exei^ftln^ '■eward,or wages given to one for the 
♦ .1, ^ P'’°fessional service, as 

lrnr.-?ct^ • 0/ the physician. Fees differ 

and the latter indemnification to the party for monev 
laid out and expended in a suit.” Cowel ^ 

It will be noticed that the officer in this case, the Muni¬ 
cipal Corporation, is left to fix its own charge, not for serv- 
wes rendered at the request of the plaintiff, but for an act 
required by it. not for the benefit of the plaintiff nor at his 





6 


9 ^ 

request, but a compulsory, involuntary submission exacted 

required m order to be permitted to exercise the right 
to improve his own property. ^ 

In other virords, Jones, the Corporation savs to Smith 

must” nordo*'"°“ Th®’’ y°u 

must not do so without my consent. If you do it I will 

cause your arrest and incarceration. You Lst bring to me 

your plans and show what you intend to do, and if I grant 

a permit, I will charge for permitting you to procwd a 

fo vo^r rT;hts"'^‘*vr*‘'‘°"‘ “"J hearing^of consideXn as 

to your rights. Moreover, Mr. Smith, you -must emolov 
one of my servants to lay off and survey the land Tfi 

L?tT ^h°th expense or effort on my 

part) whether or not you are encroaching upon the public 

irrnd rr you" hall norpi- 

servi^est of ‘he labor (not 

services) of my servants a sum which I have fixed again 

without any hearing on your part whatever.” 


In Illinois, under the constitution of the state the 
corporate authority of the cities cannot be vested 

nose taxes except for corporate pur¬ 

pose. (Wightman v. Clark, 103 U. S. 259.) 

This has been long settled. 


“What may be made a corporate purpose is not 

ff^thp ^ but it has never been supposed that 

if the legislative authority had not been granted to 

to do a particular thing, that 
thing could be a purpose of that corporation. 

Municipal corporations are created to aid the state 

'%^u^ regulation and administration of 
local affairs. They have only such powers as are 

Srrv fnto^eff^^^l^t^ necessary to 

r^n kJ • v^A granted. No power 

can be implied except such as are essential to the 

purpc^e of the corporation as created therebv.” (i 
Dilh Mun. Corporations, Sec. 89, 3rd Ed. and cases 

“To the extent of their authority they can bind the 
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people and property subject to their regulation and 
governmental control by what they did, but beyond 
their corporate powers their acts are of no effect.” 

In the case of Parsons v. The District of Columbia (170 
U. S., p. 53 )> Mr. Justice Shiras said: 

“On the other hand it is equally well settled that 
the exercise of the power to assess and collect the 
public burdens should not be purely arbitrary and 
unregulated. In each case, therefore, where the 
party whose property is subjected to the charge of a 
public burden challenges the validity of the law 
under which it was imposed, it becomes the duty of 
the courts to closely consider the specal nature of 
the tax and legislation complained of. 

“It IS tnte to say that general principles announced 
by courts, which are perfectly sound expressions of 
the law under the facts of a particular case, may be 
wholly inapplicable in another and different case: 
and there is scarcely any department of the law in 
which It IS easier to collect one body of decision and 

apparent conflict, than 

that which deals with^he taxing and police powers. 

There is a wide difference between a tax and as¬ 
sessment prescribed by a legislative body, having full 
authority over the subject, and one imposed bv a 
municipal corporation, acting under a limited and ^ 
delegated authority. And the difference is still wider 
between a legislative act making an assessment and 
the act of mere functionaries ^ whose authority is 
derived from municipal ordinances.” 


„ (47th Ap. 323) fully sup¬ 

ports the plaintiff s contention. (See cases cited in the 

ICi?h! I- ^^^<"^>43 Mass. 598; Sioux Falls v. 
Kirby, 25 LRA, 621. See 6th South Dakota, 62-69.) 


The Massachusetts case referred to fully sustains the 
proposition that this ordinance is much broader than the 
statute upon which it purports to be based and clearly 
shows that the ordinance is invalid. The Massachusetts 
case and several other important cases were cited by the 
court. In passing upon that case, the court said, citing 
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Yick Wo vs. Hopkins (ii8 U. S., 356) and the Massachu- 
setts case: 


We cannot close this decision in regard to this 
section of the ordinance better than by quoting the 

vigorous language of Mr. Justice Matthews in the 
case as above cited.” 

.He adds: 


fundamental right to life, liberty and the pur¬ 
suit of happiness, considered as individual posses¬ 
sions, are secured by those maxims of constitutional 
law which are the monuments showing the victorious 
process of the race in securing to men the blessings 
of civilization under the reign of just and equal laws 
so that, in the famous language of the Massachusetts 

uu government of the common¬ 

wealth may be a government of laws and not men'* 

k u - compelled to 

hold his life at the mere will of another seems to be 

intolerable in any country where freedom prevails, as 
being the essence of slavery itself.” 


The court continued: 


Section loi of the ordinance is equally objection- 
tionable while it does not in terms impose a tax upon 
I the landowner who desires to improve his property. 
It, in effect, does so.” ^ 


The court proceedings held that the landowner should 
not be required to pay a tax for a permit to improve his 
property, more so than one should be required to pay a tax 
to secure permission to do any other thing. 

In the case of First National Bank v. Sarlls (129 Ind., 
p. 212), speaking of police power, the Court said: 

‘The limit of the power cannot be actually defined, 
and the courts have not been willing to definitely 
circumscribe it, but the power, however broad and 
extensive,is not above the Constitution; when it 
speaks Its voice must be heard; the guide for the 
courts, the legislatures, judges and private persons. 


J 





■ 
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K imposes restraint, the police power 

must be exercised m subordination thereto. “The 
imit to the exercise of police power can only be this, 
he reflation must have reference to the comfort 
the safety, or the welfare of society.” * 

We submit that while Congress may have the right to 
^pressly levy a tax or fix a fee to be paid, it cannot dele¬ 
gate the power to the municipality to enact such a law It 
must be apparent that it is no part of the regulation and 

-“o ~ 

Congress may peermit municipal authorities to make 
regulation requiring persons, who wish to build, to conform 
to that reflation in the construction of the building, so as 
to make them comfortable and safe, and for the welfare of 
society to have certain and sufficient light, air and ventila- 
tion space surrounding them, but all the authorities specifi¬ 
cally hold, like the Willard Hotel v. Newman casef that 
such municipal corporations cannot create and levy a tax 
because such is not a part of the regulation. Quoting from’ 
^e case in Ind., the court said, citing the Slaughter 
Houses cases in i6 Wall. U. S., Mr. Justice Field: ^ 

Under the pretense of prescribing a police regula- 
tion the state cannot be permitted to encroach ^n 

rights of the citizen, which the Con¬ 
stitution intended to secure against abridgement.” 

And quoting from Teidman on Municipal Corporations: 

“This author tersely and correctly stated the full 
of restricted police regulations when confined 
within their property limit, substantially as follows: 

„ “‘To compel everyone to so use his own and so 

"Ot to injure others or infringe 
Upon their rights. ^ 

The Court's attention is specifically invited to the learned 
opinion in the case (129 Ind., supra). 

This law cannot be classed as a building regulation • it 
does not relate to the height, depth, material and manner 
of construction of a building itself, nor does it have any 
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relation to levying openings necessary for air space etc 
(McFarland v. Miller, i8 App. D. C, 554.) 

It will be noticed in the agreed statement of facts that 
there was a fee of $2.00 for each wing of the building, and 
I submu that this fee was the only fee contemplated by the 
Act of Congress. If it was not the fee, in the name of com¬ 
mon sense, why was the $4.00 charged ? 

If the charge of $200.00 is not and could not be claimed 
for services, it is taking private property for public use 
Without notice and without due process of law. 

In Fay v. McFarland App. D. C., 395), this court said: 
(Referring to the Commissioners.) 


They possess no implied powers. Their authoring 
must be gathered from the express terms of the lan¬ 
guage of the Act. Hence, in any attempt to act 
under a statute granting authority, they must com- 
ply literally with its requirements.” 


The tax is not a debt, nor in the nature of a debt; it is an 
impost levied by authority of the Government upon citizens 
of states for the support of the state. It is not founded 
upon contract or agreement; it operates invitum. In other 
words, a tax is understood to be a charge, a pecuniary 
burden for the support of the government. Of all burdens 
imposed upon mankind, that of grinding taxation is the 
most cruel. (17 Wall. U. S. 322.) 


In Loan Association v. Topeka (20 Wall U. S.. 6«;0 the 
court said: , 


powers conferred upon government, 
that of taxation is the most liable to abuse.” 

U. S., 472) it was held 
that the taxing power cannot be delegated.” 

In the case of Bills City v. Goshen (117th Ind., 227), the 
court said: 


“Speaking of regulations and police power, the fee 

must be fixed in the statute; it cannot be left or dele- 
gated to the city council or mayor.” 
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APBIL T£BM, 1»23. 


No. 8896. 


LEO SIMMONS, Appellant, 
vs. 

I^I^TRICT OF COLUMBIA, Appellee. 


APPELLEE’S BBIEF. 


The Appellant s statement of the case is so worded as to in¬ 
advertently present the matter of the proceedings in the 
lower court as to leave them laeking in clarity, and it is con¬ 
sidered proper both to the trial justice in the lower court and 
to this court to say that the verdict of the lower court entered 
on November 10, 1021, was pursuant to an agreement be¬ 
tween counsel herein had with the approval of the court to 
take a ver^ct for the plaintiff for the full amount claimed 
eubject to the subsequent ruling of the court on the questions 

1 ; 
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of law involved, which questions, it was agreed, were to be 
raised by motion for new trial and in arrest of judgment, 
which motion was filed November 15 , 1921 (R., pp. 5, 6) 
The verdict of November 10, 1921 , was a special verdict sub¬ 
ject to the opinion of the court (R., p. 8). The appellee 
made no contention below nor makes any contention in this 
court as to the right of the appellant here to recover the sum 
of fifty dollars of the total of two hundred and fifty-four dol¬ 
lars sued for, but contended below and contends here that 
the extent of the recovery of the appellant in this case should 
be but the sum fifty dollars, the appellee’s claim being that 
the balance of the appellant’s claim is a charge properly made 
by the Inspector of Buildings of the District of Columbia 
pursuant to the laws of the District of Columbia applicable 
to this case. 

ABGUMENT. 

The only question involved in this case seems to be, is 
there any authority in law for the fees charged appellant for 
building permits for and inspection of his apartment-house. 
It is admitted that plaintiff is entitled to recover deposit made 
by him to cover possible damage to sidewalk. 

The fees charged were according to a schedule adopted pur- 
suant to the authority of the Act of Congress approved 
March 3 , 1909 (35 Stats., 689 ), which is as follows: 

'The Commissioners of the District of Columbia 
are hereby authorized and directed from time to time, 
to prescribe a schedule of fees to be paid for permits’ 
certificates, and transcripts of records issued by the In¬ 
spector of Buildings of the District of Columbia, said 
fees to cover the cost and expense of the issuance of 
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»Ki permits and certificates, and of the inspection of 
« wor* done under such permits; said schedule 
ffi * r and conspicuously displayed in the 

office of the said Inspector of Buildings; said fees 
shall be pwd to the Collector of Taxes of the District 
^ Columbia, and shall be deposited by him in the 
Treasury of the United States to the credit of the 
revenues of the District of Columbia.” (Italics 

OUTS.) ^ 

Prior to this act, Congress had legislated, in 1878 (20th 
Stats., 131 ), the following law providing generally for the 
promulgation by the Commissioner of building regulations 
for ffie District of Columbia, and the Act of 1909 , mpra, 
specifically confers the right upon the Commissioners to pre¬ 
scribe a schedule of fees for permits: 

“Iffiat the Commissioners of the District of Co¬ 
lumbia, be, and they hereby are authorized and di¬ 
rected to make and enforce » * ♦ guch building 

regulations for the said District as they may deem 
advisable. 

“Sec. 2 . That such rules and regulations made as 
above provid^ shall have the same force and effect 

within the District of CJolumbia as if enacted by Con¬ 
gress. ’ •' 

The power of Congress to legislate for the District of Co¬ 
lumbia needs no citations of authority, nor does the propo¬ 
sition that a Legislature may delegate its authority to enact 
by-laws equally effective as if enacted by the Legislature 
Itself. The following authorities on the latter proposition, 

and the text of the note, are to be found in case note in 90 
Am. Dec. 278 -c: 
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The validity of an ordinance, if enacted in due 
form, depends upon whether it is within the powers 
vested in the corporation. This question involves, 
primarily, another, viz., whether the Legislature was 
authorized to make a delegation of its own power, 
such as the corporation claims. Although as a gen¬ 
eral proposition it is true, that the legislature is alone 
competent to ordain laws, yet it is well settled that the 
Legislature may delegate to municipal corporations 
the power to enact regulations, which, limited in their 
operation by appropriate sanctions, will have the force 
and effect of general laws within the territorv or over 
the community for whose government they are 
adopted. Discretionary powers granted to a mu¬ 
nicipal corporation, to be exercised according to its 
judgment as to the necessity or expediency of a given 
measure, vests the corporation, within the sphere of 
the powers delegated, with a control as absolute as 
the Legislature would have possessed if it had never 
delegated the powers, and the discretion of the mu¬ 
nicipality in respect to the exercise of the powers 
granted, is as wide as that possessed by the govern¬ 
ment of the State. Gas Co. vs, Des Moines, 44 Iowa, 
509; S. C., 24 Am. Rep., 56; Dill, on Muni. Corp.,' 
sec. 308, 3d Ed.; Ex parte Burnett, 30 Al., 469; Os¬ 
borne vs. Mayor, 44 Id., 498; parte Wall., 48 Cal., 
321; S. C., 17 Am. Rep., 425; Covington vs. East St. 
Louis, 78 Ill., 550; Indianapolis vs. Gas Light and 
Coke Co., 66 Ind., 402; Perdue vs. Ellis, 18 Ga., 591; 
Kniper vs. Louisville, 7 Bush (Ky.), 601; Mavor vs 
Morgan, 7 Mart., 5; S. C., 18 Am. Dec., 234; Portland 
Water Co., 67 Me., 137; Heland vs. Lowell, 5 
Allen, 108; State vs. Dwyer, 21 Minn., 513; St. Paul 
vs. Coulter, 12 Id., 46; Taylor vs. Carondelet, 22 Mo 
110; Metcalf i;a. St. Louis, 11 Id., 103; State vl 
Noyes, 30 N. H., 288; Howe vs. Plainfield, 37 N. J. L., 


146; Presb. Church vs. New York, 5 Cow., 641; Mar- 
kle vs. Akron, 14 Ohio, 690; Respub. vs. Duquet, 2 
Yeates, 500; State vs. Williams, 11 S. C., 291; Crig- 
ally vs. Memphis, 6 Coldw., 389; Milne vs. Davidson, 
5 Mart., 409; S. C., 16 Am. Dec., 189, and note (34 
Amer. Dec., 632).^^ 

This court, in the case of Willard Hotel Company vs. New¬ 
man (47 App. D. C., p. 323), expressly recognizes the au¬ 
thority of the Commissioners to adopt a schedule of fees of 
various amounts wherever Congress has granted .power to fix 
fees, distinguishing such a case from one where general reg¬ 
ulatory powers only are granted. Attention is particularly 
invited to the last three paragraphs on page 326 of the opin¬ 
ion in that case. 

Fees of this character are not taxes. 

Norfolk vs. Flynn, 62 L. R. A., 771. 

The court said, pages 773 and 774: 

^'Before said license is granted, the applicant shall 
be required to pay 50 cents per cow’, if he keeps cows, 
and $2 for each stand or depot, if he has a stand or 
depot, for the sale of milk. The amount so collected 
shall be used exclusively for the purpose of paying 
the salary and expenses of said inspector. 

^^A license from the inspector was evidence to the 
community that they could with safety purchase milk 
from the dealer to whom it was issued. He who is 
licensed should not complain, because he derives a di¬ 
rect and important benefit from it, for which he is 
required to pay a reasonable compensation. The 
dealer discovered in improper practices in the effort 
to foist upon the community milk unfit for use has 
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no right to complain if he has been detected in such 

p^tices. What the dealers are required to pay by 

the ordinance is not for the purposes of revenue and 

IS not a t^, but is an inspection fee, designed as a 

compensation for the service rendered/^ (Italics 
ours.) ' 


The court, citing Morgan va. Board of Health, 118 U S 
455, said: . u. o.. 


Paraphrasing the language of the court in that 
case, the city of Norfolk says to the dealer: ‘If you 
appear free from objection, you are relieved by the 
officer s certificate of all responsibility on that subject. 
tor this examination yon must pay. The dancer 
comes from you, and, though it may turn out in vour 
case there IS no danger, yet, as you belong to a class 
from which this kind of injury comes, you must pay 
for the exmination which distinguishes you from 
others of that class.’ ” (Italics ours.) 


In St. Paul va. Dow, 37 Minn., 20, the court upheld an or- 
inance of the city exacting a fee for the issuance of a build¬ 
ing permit in the abaence of express authority under the 
charger to exact such fee. The court said (page 22) : 

“But it is contended that the provision requiring 
le p^ment of a fee for a license or permit to build is 
unauthorized and invalid. No express authority to 
charge a fee for a building permit is found in the 
charter ; but we think that whenever, as in this ease, 
a municipal corporation is authorized to regulate a 
given subject, and require those who do any act or 
tWer any business, to obtain a license or permit 
therefor, a reasonable fee for the license or permit 
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and the labor or expense attending its issue, may be 
properly charged to the person procuring it, although 
the power to do so is not expressly given in the charter. 
This is not a tax, nor its exaction an exercise of the 
taxing power. It is simply a reasonable smn, col¬ 
lected of the party interested for the purpose of de¬ 
fraying, in part at least, the necessary expense attend¬ 
ing the granting of the permit (Dill. Mun. Corp., 357, 
358; Welch vs, Hotchkiss, 39 Conn., 140). There¬ 
fore the objections raised by appellant upon the the¬ 
ory that the fee is a tax, require no further notice.^* 

The following opinion, although rendered by a county 
court, seems to be directly in point. The case is that of Com¬ 
monwealth vs. Le Bar, VII Northhampton Co. Reports (Pa.) 
Qr. Sessions Court Lack Co., 1899. The court, at page 85 
of the opinion, said: 

^^Tliis is an appeal from a summary conviction. It 
appears from the record that the defendant proceeded 
to erect a building on West Market street in the city 
of Scranton, without first obtaining from the Build¬ 
ing Inspector a permit as required by one of the ordi¬ 
nances of the city. The only question raised by the 
defendant are of a legal character. There are no facts 
involved. Tw^o objections are made to the ordinance: 
I. There was no authority under the laws of Pa. for 
the passage of such an ordinance. II. The ordinance 
violates the Act of 1874, which provides that no bill 
shall be passed containing more than one subject. 
By Act of 1887 the city was authorized to pass an 
ordinance ^to prescribe limits within which no build¬ 
ing should be erected except of brick, stone, or other 
incombustible material with fire proof roof ♦ ♦ ♦ 

to provide a system for the inspection of buildings to 
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appointment of one 

or more building inspectors 

caZ U ii*“ be- 

contains more than one subject. Appellant 

**''■«« separate subjects: 

It regulates the construction of buildings 

fees toLZTrr fi»“g a s<-'liedule of 

tees to be paid by builders and contractors. 

ft creates the office of inspector of buildincs W.. 

do not think this contention is well giouJed A 

bmffi,ng ordinance in a large city is „Sy an 

<da^ra e piece of machinery and contains many Z 

iBnh. It involves a system of inspection, the issuim^ 

permits, a schedule of charges, * * » Tlmrn 

is nothing in the ordinance which is not strictly cei- 

l-itc difficult to regu¬ 

late the construction of buildings in a city withmit 

some provision for inspection, and there could be no 
sncp^i *'** insficction and control without a building in¬ 
spector, who must be paid. In such an ordinance one 
ould reasonably look for a plan of providing per¬ 
ils, as well as for a schedule of charges, graduated 
according to the value of the buildings to be erected 
Appeal dismissed/^ 

An eiiaimnation of the case of Sioux Falls ys. Kirby, 25 

court’ f appellant before the trial 

court, will disclose that case held no fee for permit could be 

the ca.^ turning upon the fact that the municipality 1J 
ad^ted a by-law broader than the legislative grant 

5 a rj?; Cbde, 1908, secs 

and 55), the city of Baltimore (Baltimore Building Code,' 


9 




sec. 5, par. 14, and sec. 44, par. 5), and the city of Chicago 
(Chicago Building Code, art. 2, page 18), have similarly 
scaled fees for building permits and inspection charges based 
upon value of improvements and cubic foot content, and 
there is certainly nothing unreasonable about such a system 
of charges, which are, of course, thus made commensurate 
with the amount of work necessarily involved in inspecting 
the plans for, and the construction of, the building. 

Appellant cites in his brief (p. 10) the case of Meriwether 
vs, Garrett (102 U. S., 472), and quotes from that case the 
language ‘‘The taxing power cannot be delegated.^^ A care¬ 
ful examination of this case fails to disclose any such lan¬ 
guage anywhere in the opinion, nor any language which 
could fairly be interpreted as expressing the idea of the pur¬ 
ported quotation. On the contrary, the following language 
quoted from page 501 of the report of this case is expressive 
of quite the contrary idea, and is expressive of the idea and 
theory of the appellee in this case to the effect that the power 
of taxation being in the Legislature, that body can either 
exercise its power itself or delegate the exercise of the power 
to some subdivision of the State or to a municipality. The 
language follows: 

“The power of taxation is legislative, and cannot be 
exercised otherwise than under the authority of the 
Legislature.” 

# 

Appellant advances in his brief the theory that the reason¬ 
ableness of a regulation being challenged, it then becomes the 
burden of the municipality to establish the regulation to be 
reasonable, rather than it being the burden of the challenger 
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«( a.. »g«]Mion lo ..I.wi,h iK ^ 

ey aie legion and we content oureelves with resting imnn 

„ «.,e ,0 b. .h. 

the i*uT tZ'S'" maintaining 

Apj^llant further naively submits that Mr. Justice 
^hhng presiding in the trial court committed error for 
tlmt in his opinion (R., pp. lo, n, ^e found that no 

forth rrT regulations as was set 

Orth in the stipulation of counsel, nor had he otherwise been 

ThL? It '^gulation, the requirement of 

which IS that a superintendent familiar with fireproof con- 

ruc ion shall be kept constantly on the premises at the ex¬ 
pense of the owner of the building under construction Ap¬ 
pellant, in fuming this position, would pile error on error 

sT-i I i’ll ^ upon 

tipulat^ facts which he must know are erroneous. ApL- 

ee franWy admits that in the particular pointed out by Mr 

Justice Hoehling the stipulation is erroneous, the agreli 

statement to the effect that such a superintendent shouW be 

main aine at the expense of the owner having crept into the 

s^ulation through oversight, and not having been discov- 

eS If ‘he learned trial justice was deliv- 

r»\ ® “><“ ‘his stipulated 

l^t T “n 1 T ■* ‘h« rel¬ 

iant to cdl to the attention of this court the particular build- 

mg reflation he relies upon, rather than to say to this court 

as he does, an error was made in the stipulation of facts’ 

hich error I claim is to my advantage, and I urge the court 
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to gi\e me full benefit of this oversight snd hand down an 
opinion in a case important in principle, ignoring the facts. 
The absurdity of such an argument is untenable and un¬ 
thinkable and beneath the dignity of this court. 

It is therefore respectfully submitted the judgment of the 

Supreme Court of the District of Columbia should be af¬ 
firmed. 

F. H. STEPHENS, 

KOBT. L. WILLIAMS, 
Attorneys for Appellee. 
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